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Modification of Notice 2008-40; Deduction for Energy Efficient Commercial Buildings
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SECTION 1. PURPOSE
This notice modifies Notice 2006-52, 2006-1 C.B. 1175, and Notice 2008-40, 2008-1 C.B. 725, which
clarified and amplified Notice 2006-52. This notice sets forth additional guidance relating to the deduction
for energy efficient commercial buildings under § 179D and is intended to be used with Notice 2006-52
and Notice 2008-40.
On June 26, 2006, the Service published Notice 2006-52, which provides, among other things, the
requirements for achieving a partial deduction under the permanent rule for (1) interior lighting systems,
(2) heating, cooling, ventilation, and hot water systems, and (3) the building envelope. Specifically, Notice
2006-52 requires that for a partial deduction (other than a deduction under the interim lighting rule
described below), the system must reduce the total annual energy and power costs with respect to the
combined usage of the building’s heating, cooling, ventilation, hot water, and interior lighting systems by
at least a specified percentage as compared to a Reference Building that meets the minimum
[2]
requirements of Standard 90.1-2001 (the energy savings percentages). The energy savings
2
percentages prescribed in Notice 2006-52 were 16 /3 percent for each of the three systems.
On April 7, 2008, the Service published Notice 2008-40, which provided alternative energy savings
percentages that taxpayers could use to qualify for the partial deduction under the permanent rule. The
energy savings percentages provided in Notice 2008-40 are 10 percent for the building envelope and 20
percent for interior lighting systems and heating, cooling, ventilation, and hot water systems.
This notice provides an additional set of energy savings percentages that taxpayers may use to qualify for
a partial deduction under the permanent rule.
SECTION 2. BACKGROUND
Section 1331, Title XIII of the Energy Policy Act of 2005, Pub. L. No. 109-58, 119 Stat. 594 (Aug. 8,
2005), enacted § 179D of the Code, which provides a deduction with respect to energy efficient
commercial buildings. As originally enacted, § 179D applied to property placed in service after January 1,
2006 and before January 1, 2008. Section 204, Div. A, Title II of the Tax Relief and Health Care Act of
2006, Pub. L. No. 109-432, 120 Stat. 2922 (Dec. 20, 2006), extended the § 179D deduction to apply to
property placed in service before January 1, 2009. Section 303, Div. B, Title III of the Emergency

Economic Stabilization Act of 2008, Pub. L. No. 110-343, 122 Stat. 3845 (October 8, 2008), further
extended the § 179D deduction to apply to property placed in service before January 1, 2014.
Section 179D(a) allows a deduction to a taxpayer for part or all of the cost of energy efficient commercial
building property that the taxpayer places in service. Section 179D(c)(1) defines “energy efficient
commercial building property” as depreciable property that satisfies each of the following conditions: (1)
the property is installed on or in any building that is located in the United States and is within the scope of
Standard 90.1-2001; (2) the property is installed as part of the interior lighting systems; the heating,
cooling, ventilation, and hot water systems; or the building envelope; and (3) it is certified that the interior
lighting systems, heating, cooling, ventilation, and hot water systems, and the building envelope that have
been incorporated into the building, or that the taxpayer plans to incorporate into the building subsequent
to the installation of such property, will reduce the total annual energy and power costs with respect to the
combined usage of the building’s heating, cooling, ventilation, hot water, and interior lighting systems by
50 percent or more as compared to a Reference Building that meets the minimum requirements of
Standard 90.1-2001.
Section 179D(b) provides that the maximum amount of the § 179D deduction shall not exceed the excess
(if any) of (i) the product of $1.80 and the square footage of the building, over (ii) the aggregate amount of
the § 179D deductions allowed with respect to the building for all prior taxable years.
In the event that the installation of energy efficient commercial building property does not achieve the 50percent reduction in total annual energy and power costs required by § 179D(c)(1)(D), § 179D(d)(1)
provides for a partial deduction, in an amount not to exceed the product of $0.60 and the square footage
of the building, for each system that satisfies the requirements § 179D(d)(1) (the permanent rule). While
the taxpayer may claim a partial § 179D deduction for each system, the taxpayer may not claim partial
deductions that in total exceed the overall limitation of (i) the product of $1.80 and the square footage of
the building, over (ii) the aggregate amount of the § 179D deductions allowed with respect to the building
for all prior taxable years.
Section 179D(f) provides an interim lighting rule, which is an alternate method of calculating a partial
deduction for interior lighting systems. This rule provides a partial deduction for part or all of the cost of
certain energy efficient commercial building property installed as part of a lighting system that reduces the
lighting power density of the building by more than 25 percent (50 percent in the case of a warehouse).
SECTION 3. CHANGES RELATING TO PARTIALLY QUALIFYING PROPERTY
Under the permanent rule, property that would be energy efficient commercial building property but for the
failure to achieve the target 50-percent reduction in energy and power costs required under
§ 179D(c)(1)(D) is partially qualifying commercial building property if it is installed as part of a system that
satisfies the applicable energy savings percentage.
.01 Energy Savings Percentages Provided in Notice 2006-52. Section 2.03(1)(a) of Notice 2006-52
provides that property installed as part of the interior lighting system is partially qualifying property under
the permanent rule if the installation of such property will reduce the total annual energy and power costs
with respect to the combined usage of the building’s heating, cooling, ventilation, hot water, and interior
2
lighting systems by 16 /3percent or more as compared to a Reference Building that meets the minimum
requirements of Standard 90.1-2001. Notice 2006-52 provides an identical rule for heating, cooling,
ventilation and hot water systems in section 2.04(1), and for the building envelope in section 2.05(1).
2
Thus, the applicable energy savings percentage under Notice 2006-52 is 16 /3 percent for each of the
three systems.
.02 Energy Savings Percentages Provided in Notice 2008-40. Section 7.01 of Notice 2008-40 provides
that when calculating a partial deduction for the building envelope, a taxpayer may apply section 2.05 of
2
Notice 2006-52 by substituting “10” for “16 /3” in section 2.05(1) of such notice. However, a taxpayer that

makes this substitution must apply sections 2.03 (relating to the partial deduction for interior lighting
systems) and 2.04 (relating to the partial deduction for heating, cooling, ventilation, and hot water
2
systems) of Notice 2006-52 by substituting “20” for “16 /3” in section 2.03(1)(a) and section 2.04(1) of
such notice, respectively. Thus, the alternative energy savings percentages permitted under Notice 200840 are 20 percent for the interior lighting system and the heating, cooling, ventilation, and hot water
systems, and 10 percent for the building envelope.
Section 7.01 of Notice 2008-40 also provides that if § 179D is extended beyond December 31, 2008,
taxpayers should use these updated energy savings percentages to determine whether property placed in
service after December 31, 2008, is partially qualifying property. Accordingly, the energy savings
2
percentages provided in Notice 2006-52 (16 /3 for each system) may not be used to determine whether
property placed in service after December 31, 2008, is partially qualifying property.
.03 Energy Savings Percentages Provided in Current Notice. Under this notice, when calculating a partial
deduction for heating, cooling, ventilation, and hot water systems, a taxpayer may apply section 2.04 of
2
Notice 2006-52 by substituting “15” for “16 /3” in section 2.04(1) of such notice. However, a taxpayer that
makes this substitution must apply section 2.03 of Notice 2006-52 (relating to the partial deduction for
2
interior lighting systems) by substituting “25” for “16 /3” in section 2.03(1)(a) of such notice, and must
apply section 2.05 of Notice 2006-52 (relating to the partial deduction for the building envelope) by
2
substituting “10” for “16 /3” in section 2.05(1) of such notice. Thus, the applicable energy savings
percentages permitted under this notice are 25 percent for the interior lighting system, 15 percent for the
heating, cooling, ventilation, and hot water systems, and 10 percent for the building envelope.
The energy savings percentages permitted under this notice are available for property placed in service
on or after the effective date of this notice. If § 179D is extended beyond December 31, 2013, the Internal
Revenue Service and the Treasury Department expect, in the absence of other changes to § 179D, that
the substitute energy savings percentages set forth in this notice will be the only energy savings
percentages used in determining whether property placed in service after December 31, 2013, is partially
qualifying property. Until December 31, 2013, taxpayers may use either the energy savings percentages
provided in section 7.01 of Notice 2008-40 or the substitute energy savings percentages provided under
this notice.
Notwithstanding the foregoing provisions of this section 3.03 or any other provision of this notice, if a
taxpayer claims or previously claimed a partial deduction with respect to a commercial building under
Notice 2006-52 or Notice 2008-40 and the system for which the deduction is or was claimed does not
satisfy the applicable energy savings percentage specified for such system in this section 3.03, the
taxpayer may not claim a partial deduction for any other system in the same building using the energy
savings percentages permitted under this section 3.03.
The following table summarizes the energy savings percentages permitted under Notice 2006-52, Notice
2008-40 and this notice.
Summary of Energy Savings Percentages Provided by IRS Guidance
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16 /3
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Envelope
Effective for
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Effective date of Notice 2012-26 - December
31, 2013; if § 179D is extended beyond
January 1, 2006 - January 1, 2006 - December 31, 2013, also effective (except as
December 31, 2008 December 31, 2013 otherwise provided in an amendment of
§ 179D or the guidance there under) during the
period of the extension

.04 Limitation on Deduction for Partially Qualifying Property.
(1) In General. A taxpayer who owns, or is a lessee of, a commercial building and installs partially
qualifying energy efficient commercial building property may claim a partial deduction for each system
that meets the requirements provided in sections 2.03, 2.04 and 2.05 of Notice 2006-52 (as modified by
Notice 2008-40 and this notice). However, because the deduction for each such system is limited to $0.60
per square foot, the sum of all partial § 179D deductions claimed cannot exceed the excess (if any) of (i)
the product of $1.80 and the square footage of the building, over (ii) the aggregate amount of the § 179D
deductions allowed with respect to the building for all prior taxable years.
(2) Application to Multiple Taxpayers. If two or more taxpayers install property on or in the same building
and the deduction for the cost of the property is subject to the limitation in section 3.04(1) of this notice,
the aggregate amount of the § 179D deductions allowed to all such taxpayers with respect to the building
shall not exceed the amount determined under section 3.04(1) of this notice.
SECTION 4. EFFECT ON OTHER DOCUMENTS
This notice modifies Notice 2008-40, 2008-1 C.B. 725, which clarified and amplified Notice 2006-52,
2006-1 C.B. 1175.
SECTION 5. EFFECTIVE DATE
This notice is effective on March 12, 2012.
SECTION 6. DRAFTING INFORMATION
The principal author of this notice is Jennifer C. Bernardini of the Office of Associate Chief Counsel
(Passthroughs & Special Industries). For further information regarding this notice, contact Ms. Bernardini
at (202) 622-3110 (not a toll-free call).

[2]

Any reference in this notice to Standard 90.1-2001 should be treated as a reference to
ANSI/ASHRAE/IESNA Standard 90.1-2001, Energy Standard for Buildings Except Low-Rise Residential
Buildings, developed for the American National Standards Institute by the American Society of Heating,
Refrigerating, and Air Conditioning Engineers and the Illuminating Engineering Society of North America
(as in effect on April 2, 2003, including addenda 90.1a-2003, 90.1b-2002, 90.1c-2002, 90.1d-2002, and
90.1k-2002 as in effect on that date).

